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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
  
 
In re:  Bky. No. 04-34303 (DDO) 
 
Toby A. Dietzler,  Chapter 13 Case 
 

Debtor. 
   

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY 
   
 
TO: Debtor, and other entities specified in Local Rule 9013-3. 
 
 

1. M & I Dealer Finance, Inc. (“Movant”) hereby gives notice that a hearing on its Motion 

for Relief from Stay will be held at 9:30 a.m. on October 6, 2004 in Courtroom No. 228A, at the U.S. 

Bankruptcy Court, U.S. Courthouse, at 316 North Robert Street, St. Paul, Minnesota, or as soon 

thereafter as counsel can be heard. 

2. Any response to this motion must be filed and delivered not later than October 1, 2004, 

which is three (3) days before the time set for the hearing (excluding Saturdays, Sundays and holidays), 

or filed and served by mail not later than September 27, 2004, which is seven (7) days before the time 

set for hearing (excluding Saturdays, Sundays and holidays).  UNLESS A RESPONSE OPPOSING 

THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A 

HEARING. 

3. Movant brings this motion pursuant to 11 U.S.C. § 362 and Bankruptcy Rule 4001.  

This motion is filed under Bankruptcy Rule 9014 and Local Rules 9001-1 to 9019-1.  This proceeding 

involves a claim by Movant on a debt secured by certain personal property of Debtor which is subject 
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to a Retail Installment Contract and Security Agreement held by Movant and which property is more 

fully described as:   

1999 Chevrolet Venture, VIN #1GNDU03E7XD100460 (the “Vehicle”) 

Movant requests relief from the automatic stay to enforce its security interests in the Vehicle. 

4. The Court has authority to hear and finally determine this motion pursuant to 

28 U.S.C. §§ 1334 and 157, 11 U.S.C. § 362(d), and Bankruptcy Rule 5005 and Local Rule 1070-1.  

The determination of this motion constitutes a core proceeding pursuant to 11 U.S.C. § 157(b)(2)(G).  

The petition commencing this Chapter 13 case was filed on July 26, 2004.  Debtor’s case is now 

pending in the Court. 

5. On or about December 13, 2001, Toby A. Dietzler executed a Retail Installment 

Contract and Security Agreement in favor of M & I Dealer Finance, Inc.  Copies of the Security 

Agreement, together with evidence of perfection of Movant’s interest in a 1999 Chevrolet Venture, 

VIN #1GNDU03E7XD100460, are attached as Exhibits A and are incorporated herein by this 

reference.   

6. Movant’s interest is depreciating, while Debtor is failing to make payments.  Movant 

does not have, and has not been offered, adequate protection of its interest in the Vehicle. 

7. The total indebtedness to Movant, as of August 11, 2004, is as follows: 

 Principal: $9,352.58 
 Interest (to August 11, 2004): 288.14 
 Late Charges: 31.56 
 Motion Fees & Costs: 800.00 
 Repossession Fees 350.00 
 TOTAL $10,822.28 
 
Interest continues to accrue on the indebtedness at a per diem rate of $2.07. 
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8. Prior to the filing of Debtor’s bankruptcy petition, Movant repossessed the Vehicle and, 

to facilitate sale of the vehicle, applied for a new Certificate of Title for the Vehicle.  The Certificate of 

Title was issued on July 8, 2004.  However, as of the date of the filing of the bankruptcy petition, 

Movant had not yet sold the vehicle.  

9. Debtor did not list the vehicle in his schedules, but rather indicated the Vehicle had been 

repossessed prior to the filing of his bankruptcy petition.  Debtor’s plan makes no provision for payment 

of Movant’s secured claim.  Debtor apparently wishes to surrender the vehicle to Movant. 

10. The wholesale value of the Vehicle is $4,840.00. 

11. Movant requests that any order modifying the automatic stay be effective immediately as 

allowed under Federal Bankruptcy Rule 4001(a)(3). 

WHEREFORE, M & I Dealer Finance, Inc., respectfully moves the Court for an order 

modifying the automatic stay provided by 11 U.S.C. § 362(a) for itself and its successors and assignees 

to foreclose its security interest on the Vehicle in accordance with Minnesota law and granting such 

other relief as may be just and equitable. 

Date:  August 25, 2004 BEST & FLANAGAN LLP 
 
 
 
By /e/ Patrick B. Hennessy  
 Patrick B. Hennessy 
 Attorney Registration No. 124412 
 Attorneys for M & I Dealer Finance, Inc. 
 225 South Sixth Street, Suite 4000 
 Minneapolis, MN 55402 
 (612) 339-7121 
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
  
 
In re: Bky. No. 04-34303 (DDO) 
 
Toby A. Dietzler, Chapter 13 Case 
 

Debtor. 
  

MEMORANDUM IN SUPPORT OF 
MOTION FOR RELIEF FROM STAY 

  
 

STATEMENT OF FACTS 

M & I Dealer Finance, Inc., a secured creditor of Debtor, has moved for relief from the stay 

provided by 11 U.S.C. § 362(a) with respect to property of the estate or Debtor as described in the 

motion.  Movant requests relief under 11 U.S.C. § 362.   

Movant holds a perfected interest in a 1999 Chevrolet Venture, with a vehicle identification 

number (VIN) of  #1GNDU03E7XD100460 (the “Vehicle”).  The balance due under the Contract is 

$10,822.28 as of August 11, 2004.  On information and belief, the wholesale value of the Vehicle is 

approximately $4,840.00.  Over a month prior to the bankruptcy petition being filed, Movant 

repossessed the Vehicle, but had not yet completed sale of the Vehicle.  Debtor has little or no equity in 

the Vehicle. 

ARGUMENT 

Lack of Equity 

1. With respect to property of Debtor or the estate, 11 U.S.C. § 362(d)(2) provides that 

the Court may terminate or modify the automatic stay if: 
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(A) The debtor does not have an equity in such property; and 

(B) Such property is not necessary to an effective reorganization. 

2. Debtor has no equity in the vehicle.  The debt exceeds the value which would be 

obtained by Movant in selling the vehicle. 

3. Debtor made no provision for payment of Movant’s secured debt in Debtor’s plan and 

apparently intends to allow Movant to complete its foreclosure and sale of the vehicle. 

4. Pursuant to Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay 

shall be granted upon request of a creditor for “cause”, which includes the “lack of adequate protection 

of an interest in property of [the creditor]”.  11 U.S.C. Section 362(d)(1).   

5. Movant is not adequately protected.  Debtor has failed to make the required payments 

under the Promissory Notes and Security Agreements or to propose a payment plan on Movant’s 

secured loan.  Such failure constitutes cause within the meaning of Section 362(d)(1) entitling Movant to 

relief from the stay.  United Savings Assn. of Texas v. Timbers of Inwood Forest Assoc., Ltd. (In re 

Timbers of Inwood Assoc., Ltd.), 484 U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d 740 (1988). 

Dated:  August 25, 2004.   BEST & FLANAGAN LLP 

 
 

By /e/ Patrick B. Hennessy  
Patrick B. Hennessy 
Attorney Registration No. 124412 
Attorneys for M & I Dealer Finance 
225 South Sixth Street, Suite 4000  
Minneapolis, MN   55402-4690 
(612) 339-7121 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re:         Bky. No. 04-34303 (DDO) 
 
Toby A. Dietzler,       Chapter 13 Case 
 

Debtor. 
  

ORDER MODIFYING AUTOMATIC STAY 
  
 

This matter came before the Court for hearing on October 6, 2004, on the motion of 

M & I Dealer Finance, Inc. (“Movant”) for relief from the automatic stay to enforce its security interest 

in:  

1999 Chevrolet Venture, VIN #1GNDU03E7XD100460 (the “Vehicle”) 
 

Appearances of counsel were noted on the record.  Counsel were heard.  Based upon the 

verified Motion of movant, supporting Memorandum, the files and records herein, and arguments of 

counsel: 

IT IS HEREBY ORDERED that the automatic stay provided by 11 U.S.C. § 362 is 

immediately terminated to allow M &I Dealer Finance, Inc., its successors, and/or its assignees to 

foreclose on the 1999 Chevrolet Venture, VIN #1GNDU03E7XD100460 in accordance with 

Minnesota law.   

Notwithstanding Fed.R. Bankr. P. 4001(a)(3), this order is effective immediately. 

 
Dated: October _________, 2004.          

Dennis D. O'Brien  
U.S. Bankruptcy Judge 
 


